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. )
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) .

) WC Docket No. 02-150

- BELLSOUTH CORPORATION’S RESPONSE TO
MOTION OF AT&T CORP FOR EMERGENCY RELIEF

AT&T’s Motion for Emergency Relief presents neither an emergency nor a credible case
for relief. AT&T takes baseless assumptions to advocate an analysis that BellSouth has
“provided” or “marketed” interLATA service prior to authorization, and thus has gouen a
“jumpstart” on long distance entry. As our discussion below demonstrates, it is AT&T that has
jumpstarted supposition over fact. Accordingly, its motion should be denied.

As the Commission and AT&T know, BellSouth, instead of using the content of a
BellSouth Complete Choice® service promotion, mistakenly substituted the content of a long-
distance “buckslip” designed for use with Georgia and Louisiana customers, and mailed the
incorrect buckslip to customers in other states. As AT&T concedes, the buckslip contains this
statement: “Available to BellSouth customers in Georgia and Louisiana only”.

As BellSouth’s filings with the Commission show, the buckslips were part of a mailing
that primarily promoted BellSouth’s DSL high-speed Internet access service. BellSouth

successfully executed a general market promotion in late May, using the long distance buckslips
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in 822,000 DSL packages mailed to Georgia and Louisiana customers, and using a Complete
Choice® buckslip in 1.1 million DSL packages mailed to customers in other states.
Understandably, the two promotions used different toll free numbers for receiving inquiries
about the services.

BellSouth’s mistake occurred in a late July/early August mailing directed to Hispanic
customers that was designed to essentially replicate the promotion bilingually. Unfortunately,
the content of the Georgia/Louisiana long distance buckslip was substituted for the Complete
Choice® content in 130,000 DSL packages mailed to the other states. The mistake was and is
embarrassing because it effectively told those customers that BellSouth had a long distance
service that was unavailable to them.

Despite its concession that the buckslip contains language' precluding BellSouth’s
offering long distance to these customers, AT&T embarks on an analysis based entirely on its

perception of appearances. AT&T states:

“...it appears that BellSouth marketed long distance services both to residents in
States where BellSouth is currently seeking (but has not obtained) long distance
authority and in States where BellSouth has neither received nor is seeking long
distance authority.” AT&T Motion at 2.
Using this singular “appearance”, AT&T concludes that BellSouth is engaged in
“unlawful marketing”, “serious violations™ of sections 271 and 272, and that its behavior is
“egregious” and “cavalier”. AT&T’s extrapolation does not explain, nor can it, how a document

that describes a service as “available only to BellSouth customers in Georgia and Louisiana” can

market or provide that service to customers elsewhere.

" AT&T describes the notice as “very tiny” (Motion at 3). AT&T presumably does not contest its
legal validity, however, given its own use of the same format. See Exhibit A.



AT&T uses “appearance” logic a second time in concluding that BellSouth intended to
mail the buckslip to customers in states other than Georgia and Louisiana. After noting that the
buckslip for Georgia and Louisiana and the other states contained different toll free phone
numbers, AT&T jumps to the conclusion that BellSouth “appears” to have made “an intentional
effort” to market long distance in those states. Such cynical reasoning is sadly typical of
AT&T’s behavior in our 271 dockets, and is contrary to fact. BellSouth clearly intended to
promote its Complete Choice® offering, not describe a long distance service unavailable to the
customers who received the description.

The context is telling. BellSouth had successfully executed the effort to market long
distance in Georgia and Louisiana while marketing Complete Choice® in the other states during
its late May DSL promotion. Clearly, the late July/early August promotion was an attempt to
replicate that activity with another segment of customers. In addition, the code on the mistaken
buckslip is HSPCCBK (Hispanic Complete Choice® buckslip), while the correct buckslip for
Georgia and Louisiana is HSPLDBK (Hispanic long distance buckslip), another clear indication
that BellSouth intended a Complete Choice® buckslip for the other states. Together, these facts
explain why there is a different toll free number for the promotion.

Against these facts, there can be no fair conclusion that BellSouth has “provided” or
“marketed” long distance prior to authorizations or gained a “jumpstart” on long distance relief.
There simply is no competitive advantage to be gained in mailing a long distance buckslip to
customers who cannot subscribe to the service. To the contrary, the mistake is a wasted expense.
The wasted expense is compounded because BellSouth disabled the toll free number, meaning

that it was depriving itself of potential DSL sales. Finally, the wasted expense is also
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compounded by the expense of sending another mailer that apologizes for the original error.’
These facts stand in sharp contrast to the facts before the Commission in its seminal case
defining “provide”. AT&T, et al. v. Ameritech, et al., File Nos. E-98-41, E-98-42, E-98-43
(“Owest Teaming Order”) There, Qwest (at the time, not a BOC) and two BOCs engaged in
deliberate marketing of the BOCs’ local services coupled with Qwest long distance service. The
Commission found that the BOCs were attempting to create a “one-stop shop” package prior to
obtaining relief. Service representatives of both BOCs explicitly recommended Qwest to their
respective customers, and took orders for Qwest service, and enabied the provisioning of Qwest
service to those customers. BellSouth, by contrast, mistakenly substituted long distance content
for Complete Choice® content in a targeted buckslip, specifically told customers that the service
was available only to BellSouth customers in Georgia and Louisiana, and disabled the number
for customers to call. We are in the process of mailing an explanation apologizing for the
original error. This is hardly a “jumpstart” that enables BellSouth to obtain a competitive
advantage, or that reduces its incentive to cooperate in opening its local markets. See Qwest
Teaming Order, 9 37.

The remainder of AT&T’s Motion asks the Commission to gather facts, conduct an
investigation and order a suspension or outright denial of BellSouth’s pending 271 application.
Most of the facts that AT&T would have the Commission gather are contained in filings
BellSouth has already made, and BellSouth has already taken much of the corrective action
requested by AT&T’s Motion.® In addition to disabling the toll free number and mailing a

correction and apology to our customers, we are retraining our advertising personnel on the

requirements of section 272.

Z See BellSouth ex parte filed August 23, 2002 (attached).
31d.




CONCLUSION

Having failed to credibly refute BellSouth’s showing that it complies with the
requirements of the 271 competitive checklist, AT&T’s Motion grasps at the straw of a
BellSouth mailing mistake. While BellSouth is embarrassed and regrets the mistake, the facts
compel a conclusion that BellSouth has not provided or marketed long distance. AT&T’s

Motion must therefore be denied.

Respectfully submitted,

BELLSOUTH CORPORATION

By:/s/Lisa Foshee
James G. Harralson
Lisa Foshee
Jim O. Llewellyn

Its Attorneys

Suite 4300

675 West Peachtree Street
Atlanta, Georgia 30375
404 335 (0754 (telephone)
404 614 4054 (facsimile)

August 23, 2002




il

LT 1w 00036788

ATTACHMENT A

>
=
&

RECEIVED & INSPECTED

SEP 11 2002

ali -1 r F -
Markeung Mansger | FCC - MAILROOM

AT&T Consumer Res
August 8, 2002

Dear QUGG

)t always bothers me to lose a good customer. That's what compelled me to wiite.

Not long ago, you decided to discontinue your AT&T Residential Long Distance Setrvice.
I'd personally like to ask you to reconsider.

If you left AT&T for better rates, there's something you should know. Thousands of people
who leave AT&T switch back within six months. The fact is, calling pian rates among major

long distance companies are competitive. But, with AT&T, you get the added value of
quality service and more than 100 years of long distance experience.

With AT&T One Rate® 10¢ you pay no monthly plan fee. And, all your state-to-state calls

from home are just 10¢ a minute every day of the week, no matter what time you call
(in-state rates may be higher).” You never need to watch the clock or wait until the rates

go down. With one flat rate ali day, every day, and no expensive plan fee, saving on long

distance calls just doesn’t get any simpler.
Simply sign and cash your check by 8/7/02 — it's yours to spend as you piease. Or call

1 888 824-3892, ext. 19291, today. Either way, we'll switch you to AT&T Residential Long

Distance Service and automatically enroll you in AT&T One Rate 10¢.

You're very important to us. And | hope with this otfer I'll have the opportunity to welcome

you back again as one of our most valued customers.
Sinceraly,
Marketing Manager, AT&T Consumer Residential Services

P.S. To switch to AT&T and take advantage of this great 10¢-a-minute offer, just cash
your $20 check.

“ Subject 10 billing avadabilty. You mast be an ATT Residential Long Distance subscriber 1o receive the ATAT One Rate 104 atate-to-siale

and applicabla in-siste rete. Enroliment expires 11/16/02. A $5.00 monthly minimum usaga charge appiies to this plan. Uni [ Connectivi
Charge applies. An h—suo_CommionFaanppﬁulowbscrbamhmmum.mrdlwm-hm*gum:lﬂto:“
thesae charges snd 10 learn i the In-State Connsction Fee applies in your stels, please call 1 883 B24-3852, e, 18281,

11-6/02
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Your AT&T Residential Service Agresment
Your signing, cashing, and/or depositing of this check authorizes ATAT o procsas your order, nonfyyourbcalbbphom company
decision 1o switch lo ATAT Residential Long Distance Service and, where applicable, to unblook carrier ohoios service protection to make
this ewitch pogaible.
in CA, CT, and IN, confirmation of your request lo ewitch to AT&T is required before your order ia processed. You will either be transferred
to or receive a call irom an independent varifier to confirm your ondes.
Only onw long distance sorvioe cartier may be deaignated for the telephone number lstad on the front of this check, and your sefection of
ATAT for thiz service will apply only to that number. '

Your local felephone company may charge you a fes(s) to switch your long distance setvice.
it you have recently acospted another offer to swiloh ko ATAT, we can fuifill only on the first respones recsived.

© 2002 ATAT. All Rights Reserved. TILWOLD
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Jonathan Bathﬁ

General Attorney

Legal Department

Suite 800
1133-21st Street, NW
Washington, DC 20036-3351

202 453 4182
Fax 202 463 4195

jonathan.banks@bellsouth.com
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August 23, 2002

EX PARTE

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
The Portals

445 12" Street, S.W.

Washington, D.C. 20554

Re: WC Docket No. 02-150

Dear Mr. Dortch:

BellSouth described its inadvertent mailing of a “buckslip” concerning its long
distance service to approximately 130,000 subscribers outside of Georgia and Louisiana
in ex partes dated August 8 and August 14." As noted in those ex partes, each of the
buckslips contained a standard note stating that BellSouth long distance service is
available only to customers in Georgia and Louisiana. BellSouth quickly discovered the
mailing error and disabled the tollfree number printed on the mistaken mailings. That toll
free number was assigned to a group of Complete Choice®© (a local calling package)
representatives who were not part of any effort to sell long distance service.

This letter describes the training and other steps BellSouth had undertaken to

ensure compliance with the statutes and regulations governing long distance service
before that mailing went out. In addition, this letter describes the additional measures
BellSouth has implemented to prevent the reoccurrence of a similar mistake. Those
measures include retraining, additional legal review of long distance mailings, including
the language describing where BellSouth long distance service is available in the body of
the mailing text, and assigning a corporate officer to be specifically accountable for the

proper execution of long distance advertising plans.

' The llong distapce “buckslip” was mistakenly sent to a minimal number of consumers in each of the five
states m_vo!ved in this proceeding: 3,300 in Tennessee, 3,500 in Alabama, 800 in Kentucky, 600 in
Mississippi, 6,200 in North Carolina and 1,700 in South Carolina. BellSouth serves over 8 million access
lines in those five states.

o . 4N - M————
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Ms. Marlene H. Dortch
August 23, 2002
Page 2

BellSouth has extensively trained its employees on compliance with the
Telecommunications Act of 1996 in general and the long distance provisions of that Act
In particular. Sales representatives are trained on the long distance prohibition in the Act
and that they may only take orders for BellSouth long distance service in states where
BellSouth has received approval from the FCC. The employees involved in the mailing
in question have been through training, but unfortunately mistakenly approved the
mailing. BellSouth has strongly emphasized to those employees the gravity of the

mistake.

In addition to training, particularly of retail sales representatives, BellSouth has
instituted several checks to guard against the improper provisioning of long distance
service. First, BelSouth’s retail Operational Support Systems ("OSS") will not accept a
service order that specifies BellSouth Long Distance ("BSLD") as the interLATA carrier
in states where BellSouth has not received approval from the FCC to offer long distance
service. Service orders improperly placed with a PIC change of 0377 (BellSouth Long
Distance) elicit format errors and will not flow through BellSouth's OSS systems. If an
order including a BSLD calling plan is submitted without using a PIC change,
BellSouth's OSS system again elicits format errors, and the service order will not flow
through. In addition, although BellSouth Long Distance’s CIC code is generaily loaded
in BellSouth switches for testing purposes, that code is blocked except during particular
testing windows. When the code is blocked, it is not available for long distance calling.

BellSouth has instituted additional safeguards against inadvertent
communications concerning its fong distance service BellSouth will maintain these
safeguards in place until it is authorized to provide long distance service in all nine states
in its region. First, BellSouth has retrained personnel in the advertising group. Second,
BellSouth has instituted an additional check on all promotional mailings concerning
BeliSouth long distance services. That check occurs after final proofs of the materials are
received from the printer. At that time, the proofs and the mailing plan are reviewed by
the Vice President & Associate General Counsel - Regulatory and State Operations, or by
a lawyer of his designation, to ensure that the correct mail pieces are matched to the
correct mailing plan. This additional process step directly addresses the mistake that
occurred, and should prevent any reoccurrence. No promotional mailings concerning
BellSouth long distance will go out until this legal review is completed.

Second, BeilSouth has also designated a corporate officer, William Pate, Vice-
President of Advertising and Public Relations, to be specifically responsible for the
proper execution of long distance promotional mailings. As a final added precaution,
BellSouth will include a statement setting out the states where BellSouth’s offering of
long distance service has been approved (or has not been approved) by the FCC in the
body of mailings concerning its long distance service.




Ms. Marlene H. Dortch
August 23, 2002
Page 3

BeliSouth has mailed the retraction letter discussed in its earlier ex parte.
BellSouth deeply regrets this mailing mistake and especially any inconvenience it has
caused the customers who received the mailing.

In accordance with Commission rules, I am filing copies of this notice and request
that it be included in the record of the proceeding identified above.

Sincerely,

Joath

ce: Michelle Carey
Aaron Goldberger
Susan Pié

James Davis-Smith
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CERTIFICATE OF SERVICE

A

day of August, 2002, served the folowing

| hereby certify that I have thisZ

parties to this action with a copy of the foregoing RESPONSE OF BELLSOUTH
CORPORATION TO MOTION OF AT&T CORP. FOR EMERGENCY RELIEF
by electronic filing and/or by placing a copy of the same in the United States Mail,

addressed to the parties on the service list below.

David L. Lawson

Marlene H. Dortch, Secretary
C. Frederick Beckner III

Federal Communications Commission

445 12" Street, SW
Washington, DC 20554*

Janice Myles

Wireline Competition Bureau
445 12" Street, SW
Washington, DC 20554

Qualex International
445 12 Street, SW
Washington, DC 20554

James Davis-Smith

U.S. Department of Justice

Antitrust Division

Telecommunications and Media
Enforcement Section

1401 H Street, NW, Suite 8000

Washington, DC 20530

Mark C. Rosenblum
Lawrence Lafaro

AT&T Corp.

295 North Mapie Avenue
Basking Ridge, NJ 07920

Christopher T. Shenk

Sidley Austin Brown & Wood, L.L.P.
1501 K Street, NW

Washington, DC 20005

John Garner

Alabama Public Service Commission
P. O. Box 304260

100 N. Union Street

RSA Union, Suite 836

Montgomery, AL 36104

Deborah Eversole

Kentucky Public Service Commission
P. 0. Box 615

211 Sower Boulevard

Frankfort, KY 40602-0615

Brian U. Ray

Mississippi Public Service Commission
P.0.Box 1174

Jackson, MS 39215-1174

Robert H. Bennick, Jr.

North Carolina Utilities Commission
4325 Mail Service Center

Raleigh, NC 27699-4325




Gary E. Walsh

Public Service Commission of
South Carolina

101 Executive Center Drive

Columbia, SC 29210

Michael K. Kellogg

Sean A. Lev

Leo R. Tsao

Kellogg Huber Hansen Todd & Evans
1615 M Street, NW

Suite 400

Washington, DC 20036

Alan C. Hubbard

Jacob 8. Farber

Jeffrey H. Tignor

Dickstein Shapiro Morin & Oshinsky
2101 L Street, NW

Washington, DC 20037

Debbie Goldman

George Kohl

Communications Workers of America
501 Third Street, NW

Washington, DC 20001

Harry C. Alford

National Black Chamber of Commerce
1350 Connecticut Avenue, NW

Suite 825

Washington, DC 20036

Hilary O. Shelton

National Association for the
Advancement of Colored People

1025 Vermont Avenue, NW

Suite 1120

Washington, DC 20005

Matthew D. Bennett

Alliance for Public Technology
919 18™ Street, NW

Suite 900

Washington, DC 20006

Richard M. Rindler

Patrick J. Donovan

Michael W. Flemming

Swidler Berlin Shereff Friedman
3000 K Street, NW

Suite 300

Washington, DC 20007

Mare Goldman

Jenner & Block

601 13™ Street, NW
Suite 1200
Washington, DC 20005

William Weber

Praveen Goyal

Jason D. Oxman

Covad Communications Company
600 14™ Street, NW

Suite 750

Washington, DC 20005

Genevieve Morelli

John J. Heitman
Andrew M. Klein
Stephanie A. Bishop
Kelley Drye & Warren
1200 19™ Street, NW
Washington, DC 20036

John Cheek
National Indian Education Association

700 North Fairfax Street
Suite 210
Alexandria, VA 22314

Reese Stone

National Medical Association
1012 10™ Street, NW
Washington, DC 20001
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Derrick Span

Community Action Partnership
1100 17" Street, NW

Suite 500

Washington, DC 20005

Gregory C. Lawhon

Rose Mulvany Henry
Birch Telecom of the South
2020 Baltimore Avenue
Kansas City, MO 64108

Date: %%ﬂf/ Zé%, 206 e

Andrew J. Imperato

American Association of People
With Disabilities

1819 H Street, NW

Suite 330

Washington, DC 20006

Darrell Maynard
SouthEast Telephone
P. O. Box 1001
Pikeville, KY 41502

/s/Nelle Williams
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